Introduction
It is estimated that hundreds of billions of Euros are paid in bribes worldwide every year and hundreds of billions of Euros from public funds are being misused or misallocated as a result thereof. Corruption among public officials is detrimental to the administration of public affairs. Moreover, corruption poses a serious threat to the stability of democratic institutions and the functioning of the market economy. It also threatens the rule of law, democracy and human rights. 1 The globalisation of the economy and society makes it very difficult to effectively combat this phenomenon only at a national level. Therefore, in 1994 the Ministers of Justice of the Council of Europe recommended that corruption be addressed at a European level. It was felt important to establish a mechanism to monitor the implementation of the anti-corruption standards adopted by the Council of Europe. 2 To this end, the Group of States against Corruption (GRECO) was set up in 1999. 3 The aim of GRECO is to improve the capacity of its members to fight corruption and ensure compliance with the Council of Europe's anti-corruption standards, among which the Criminal Law Convention on Corruption is the most prominent one. 4 When talking about corruption, one naturally thinks of developing countries or, to put it more capriciously, young democracies. Such a presumption is usually confirmed by the corruption indexes held by international organizations such as Transparency International (TI). Traditionally, young democracies are ranked very low in those indexes, while the so-called consolidated democracies are usually listed at the top of the list. 5 This general statement may be true around the world and examples thereof can be found in Europe where a discrepancy in corruption levels may be observed between Western European states and the post-communist states of Central and (South) Eastern Europe. It may thus be argued that, despite the abovementioned measures, corruption still remains a problem in many Member States of the Council of Europe. The question, therefore, is why is there such a discrepancy? The answer to such a
The reason for this is twofold. By choosing to focus only on one aspect of corruption we seek to avoid engaging in a study which can become bogged down in generalities. Furthermore, the passive bribery of public officials can be considered as the core of the corruption-related offences, since the fight against corruption is mainly aimed at promoting the integrity of public administration (represented by the public official). Active bribery can be seen as an attempt by an individual or a company to induce the public official to act corruptly, which takes place before the official actually accepts the bribe. 12 This paper successively discusses the Criminal Law Convention on Corruption (Section 2), the Albanian provisions on the passive bribery of public officials (Section 3) and the Dutch provisions on the passive bribery of public officials (Section 4). In each section, after making some general remarks, we focus on three specific aspects: the definition of the offence, the concept of 'undue advantages' and the concept of 'public official'. Finally, in Section 5, an analysis is made and some conclusions are drawn. For our study we consulted the Dutch legislation and doctrine as well as the case law of the Dutch courts. 13 For the Albanian material we relied on legislation, the case law of the Albanian courts and, due to a lack of scholarly research to date, on interviews with members of the Supreme Court (Gjykata e Lartë), the District Court (Gjyakta e Shkallës së Parë) of Tirana, the Joint Investigation Unit Against Economic Crime and Corruption at the Public Prosecutor's Office (Prokuroria e Rrethit Gjyqësor) of Tirana and with members of the Criminal Law Department of the Law School of the University of Tirana.
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The Criminal Law Convention on Corruption
General remarks
International conventions play a key role in addressing the worldwide and cross-border nature of corruption. 15 When a suspect flees across a national border, law-enforcement bodies can be faced with immense difficulties. Because transnational crime thrives on differences in regulations among countries, the harmonisation of national legislation is of the utmost importance. 16 International anti-corruption conventions are increasingly important in a world in which states and private actors are increasingly interconnected through travel, communications and trade. The range of anti-corruption conventions and instruments that exist today are the results of an international consensus that emerged in the early 1990s. 17 Since then, the international legal framework prohibiting bribery has expanded dramatically.
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In 1997, the Ministers of Justice of the Council of Europe recommended that efforts be intensified to ensure the adoption of a Criminal Law Convention on Corruption (hereinafter the Convention) providing for a co-ordinated criminalisation of corruption offences and for enhanced cooperation in the prosecution of offences. This Convention was opened for signature in 1999.
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It entered into force on 1 July 2002. As of 2009, 42 states had ratified the Convention.
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GRECO shall monitor the implementation of the Convention by the Parties (Article 24). Any state which becomes a party to the Convention automatically accedes to GRECO. 21 However, the reverse is not true: a State Party may choose to participate only in GRECO, but not to accede to the Convention. As a consequence, membership of GRECO overlaps, but is not identical to, membership of the Convention. 22 All members participate in, and submit themselves without restriction to, the mutual evaluation and compliance procedures. 
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The principal aim of the Convention is to develop common standards concerning certain corruption offences, although it does not prescribe a uniform definition of corruption. One difficult aspect of the prosecution of transnational corruption cases -particularly that of the bribery of foreign public officials -relates to the definition of corruption offences, often diverging because of the meaning of 'public official' in domestic laws. By harmonising the definition of these offences, the requirement of dual criminality will be met by the States Parties to the Convention. 24 Its wide scope, reflecting the Council of Europe's comprehensive approach to combating corruption, is one of the main characteristics of the Convention. 25 The requirement to criminalise the passive bribery of public officials will be discussed below. Other offences that are covered by the Convention are bribery in the private sector (Articles 7 and 8), trading in influence (Article 12), money laundering (Article 13) and accounting offences (Article 14). Having regard to the serious nature of the criminal offences established in accordance with the Convention, each Party shall provide effective, proportionate and dissuasive sanctions and measures (Article 19). This provision involves the obligation to attach to the commission of these offences penalties of imprisonment of a certain duration, which can give rise to extradition.
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Article 23 deals with measures to facilitate the gathering of evidence and the confiscation of proceeds. This provision '(...) acknowledges the difficulties that exist to obtain evidence that may lead to the prosecution and punishment of persons having committed those corruption offences defined in accordance with the present Convention. Behind almost every corruption offence lies a pact of silence between the person who pays the bribe and the person who receives it. In normal circumstances none of them will have any interest in disclosing the existence (...) of the corrupt agreement concluded between them'.
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In 1997 the European Union (EU) Council adopted a 'Convention in the fight against corruption involving officials of the European Communities or officials of the Member States of the European Union'. 28 This Convention is limited to acts of bribery involving EU and Member State officials. 29 Also in 1997, the Organisation for Economic Cooperation and Development (OECD) adopted a treaty to address corruption: the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (OECD Convention).
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This Convention commits its signatories to enact legislation that criminalises the active bribery of foreign public officials. 31 The sanctioning of the foreign public official is not a concern of the OECD; this is left to the state which is the 'victim' of the corruption. 32 The Council of Europe Convention goes beyond the EU Convention, providing for the criminalisation of the bribery of public officials of any foreign country. In two respects it also goes beyond the OECD Convention. Firstly, it deals with both the active and passive sides (the giver and the recipient of the The offence of passive bribery can only be committed intentionally and the intent has to cover all other substantive elements of the offence. Intent must relate to a future result: the act or omission intended by the briber. However, it is immaterial whether the public official actually acted or refrained from acting as intended. The Explanatory Report points out that the bribery provisions of some Member States make a distinction as to whether the act, which is solicited, is a part of the official's duty or whether he is going beyond his duties. However, such an extra element of a 'breach of duty' was not considered to be necessary for the purposes of the Convention. The confidence of citizens in the fairness of public administration would also be severely undermined if the official would have acted in the same way without the bribe.
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It is immaterial whether the 'request' was actually acted upon by another person, because the request itself is the core of the offence. Likewise, it does not matter whether the official requested the advantage for himself or for anyone else. 'Receiving' may for example mean the actual taking of the benefit by the official himself or by a third party (his spouse, colleague, political party, etc.). Irrespective of whether the recipient or the beneficiary is the official himself or a third party, the transaction may be performed through intermediaries. It is not a criminal offence under the Convention to receive an advantage after the act has been performed by the official, without prior offer, request or acceptance. 37 
Undue advantages
The undue advantages may be of an economic nature, but may also be of a non-material nature. Crucial is whether the offender (or a third party) is placed in a better position than before the offence was committed. An advantage is 'undue' if the recipient is not lawfully entitled to accept or receive it. The word 'undue' aims at excluding advantages permitted by the law or by administrative rules as well as minimum gifts, gifts of very low value or socially acceptable gifts.
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Public official
The 'perpetrator' in Article 3 can only be a public official. For the purpose of this Convention, 'public official' shall be understood by reference to the definition of 'official', 'public officer', 'mayor', 'minister' or 'judge' in the national law of the state in which the person in question performs that function and as applied in its criminal law (Article 1). The drafters of the Convention wanted to cover all possible categories of public officials, in order to avoid loopholes in the criminalisation of public sector corruption. However, this does not necessarily mean that states have to redefine their concept of 'public official' in general. Where a public official of the prosecuting state is involved, its own national definition is applicable. If the offence involves a public official of another state, the prosecuting state may apply the definition of a public official (of that other state) only insofar as that definition is compatible with its national law (Article 1(c)).
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Each Party shall also establish as criminal offences the conduct referred to in Articles 2 and 3, when involving members of domestic public assemblies (Article 4), foreign public officials (Article 5), members of foreign public assemblies (Article 6), officials of international organisations (Article 9), members of international parliamentary assemblies (Article 10) and judges and officials of international courts (Article 11).
Albania
General remarks
After the Second World War, Albania experienced one of the cruellest communist regimes in the world. The country was isolated and repression was felt in all social activities. However, ironically enough, repression and social control did have a 'positive' effect: corruption was almost non-existent. 40 Although the old communist Criminal Code contained provisions on bribery, they were almost never applied. 41 December 1991 marked the end of the communist era in Albania. At the time of our study, 18 years later, Albania has already taken the first step towards accession to the EU by signing the Association and Stabilization Agreement with the EU. 42 In April 2009 Albania also became a member of NATO and applied for EU membership. progress that Albania has made in strengthening its democracy and the rule of law, corruption is nowadays a widespread problem and constitutes an obstacle to full integration. 43 Nevertheless, it should here be noted that the Albanian authorities have continuously tried to take anti-corruption measures and enact legislation which meets international and European standards. 44 One of the measures taken that is worth mentioning in this context is the setting up of the Joint Investigation Unit Against Economic Crime and Corruption at the Public Prosecutor's Office of Tirana. 45 The Unit is comprised of members of various public authorities which are considered to be 'corruption-sensitive'. 46 The purpose of the unit is to attain a better coordinated prosecution of corruption cases since information is processed more efficiently and the overlapping investigative powers of the various authorities is avoided. The investigations are led by the Public Prosecutor's Office of Tirana. The Unit, which was set up as an experiment, has proven to be successful. In its first year of existence, 50 cases of corruption were prosecuted. 47 Many of those cases are still ongoing and some of them have already resulted in convictions. 48 The Prosecutor General's Office is considering setting up similar units also in other important districts of the country. 49 Efforts to meet the international and European anti-corruption standards are also noticeable in the field of legislation. The new Albanian Criminal Code (hereinafter ACC) of 1995 has made certain forms of corruption a criminal offence. The ACC has been amended on several occasions since its entry into force and new forms of corruption offences have been introduced. On 19 July 2001 Albania ratified the Convention with no reservations or declarations and it entered into force on 1 July 2002. 50 As a result thereof, the ACC was again amended in 2004 in order to bring the provisions of the Code into line with the requirements of the Convention. Since then the ACC contains several provisions on corruption. The remainder of this section seeks to describe and analyse the implementation of the Convention in Albania. As already mentioned in the introduction to this paper, the focus will be on the passive bribery of public officials. To this end we will first give a general overview of the provisions in the ACC concerning the passive bribery of public officials and then we will point out some of the problematic elements of those provisions. 
Legislation
Definition of the offence Passive corruption by public officials constitutes a criminal offence by virtue of Articles 259, 260 and 319a of the ACC. Article 259 ACC may be regarded as the general provision on passive corruption by public officials. According to Article 259 ACC:
'Soliciting or taking, directly or indirectly, by a person who exercises public functions, of any undue advantage or of any such promise for himself or for a third person, or accepting an offer or promise deriving from an undue advantage, in order to act or refrain from acting in the exercise of his duty or function, is punished with a prison term of two to eight years and a with fine from five hundred thousand to one million Lekë.' 51 The core elements of the human behaviour which is criminalised in Article 259 ACC are the same for the other two provisions. The only aspects which differ are the perpetrators and the level and severity of the sanctions. Thus, Article 260 ACC criminalises the passive bribery -defined in the same words of Article 259 ACC -of senior state officials or local elected officials. The sanctions that this category of officials risk when committing the offence of passive bribery are a term of imprisonment of four to twelve years and a fine from one million to five million Lekë. Article 319a ACC deals with passive corruption by judges, prosecutors and other officials of the justice system and it imposes a term of imprisonment of three to ten years and a fine from eight hundred thousand to four million Lekë.
The Convention requires the criminalisation of passive corruption when committed intentionally. One issue that immediately catches the eye in the Albanian provisions on passive corruption is the lack of any explicit mention of the mens rea. However, this does not mean that no mens rea is required for the offence of passive corruption. The Albanian Criminal Law (doctrine) does not require that the mens rea is mentioned in every provision of the code. Intention is defined in Article 15 ACC and negligence in Article 16 ACC. Express mention of the mens rea is made only in cases of negligence offences or premeditated offences. All the other offences where no express mention is made of the mens rea imply the existence of intention.
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One of the elements of the offence of passive corruption is that the person in question should 'act or refrain from acting in the exercise of his duty or function'. The Albanian courts seem to have taken a formalistic view since it is required that the public official is formally authorised to carry out the official act. 53 In this respect, the scope of the Albanian provision seems to be narrower in comparison with the Dutch one.
54
It might already be obvious that the wording of the Albanian provisions on passive corruption by public officials is almost the same as the wording of the Convention. Nevertheless, the existence of three different provisions on the passive bribery of public officials has already generated some problems. It is not always clear which of those provisions is applicable to certain public officials. Moreover, it seems that the meaning of the term 'undue advantage' is not entirely clear. These issues are elaborated further below. 
55 It is difficult to imagine how this decision could be in line with the purpose of the Convention which seeks to criminalise also undue advantages of an immaterial nature.
56 It is also difficult to foresee the impact of this decision on future case law. It was already mentioned above that the Albanian authorities seem to have transplanted the Convention's definition of passive corruption into the Criminal Code. Recent research has demonstrated that in cases of legal transplants and in the absence of any other sources, the Albanian courts and especially the Supreme Court tend to consult the original source of the transplanted provision when they interpret that provision. 57 We would therefore encourage the Albanian courts and especially the Supreme Court to continue this trend and to ignore the decision of the District Court of Korça and interpret the term 'undue advantage' in conformity with the spirit of the Convention.
Public official
Unlike the Dutch Criminal Code, 58 the ACC does not use the term 'public official' in the definition of the offence of the passive bribery of public officials. As described above, there are three categories of public officials which can be the subject of the criminal offence of passive bribery. Nevertheless, the ACC does not contain any definition of each of these categories of officials. Unfortunately, so far, there is no case law from the Supreme Court on the interpretation of the substantive elements of the provisions on passive corruption by public officials. 59 However, the lower courts and especially the District Court of Tirana have already delivered a considerable amount of decisions on the issue. Article 259 ACC has generated most of the existing case law on passive corruption by public officials. There is a wide range of persons who have been tried under Article 259 ACC as persons who exercise public functions.
60 Surprisingly enough, all the lower courts have also not formulated any definition of the term 'a person who exercises a public function'. One would expect that the courts would use the definition of Article 2 (1) definition 'civil servants' are those employees of the institutions of central or local public administration who exercise public authority in functions of a managerial, organizational, supervisory or implementing nature. Even though this definition is not included in the Criminal Code itself, we consider its existence as positive from the point of view of legal certainty. However, in the absence of any other definition in the case law, we deem it desirable that the courts explicitly refer to the definition of Article 1 of the Law on the Status of Civil Servants. In this way the persons who fall under the definition of Article 1 of the Law on the Status of Civil Servants will also be aware that they might be considered as persons who exercise public functions for the purpose of Article 259 ACC. Reference in the Criminal Code to a non-exhaustive list of public officials in a separate normative act, which can be amended more easily and which provides flexibility, may be an even better solution. 64 It is therefore unclear why the Public Prosecutor decided to charge the person in question with the offence of passive bribery by senior state officials under Article 260 ACC. The travaux préparatoires are silent on the meaning of the term 'senior state official'. Nevertheless, based on the decision of the District Court of Tirana and the ratio legis, it may be argued that for the purposes of Article 260 ACC senior state officials may be considered to be those officials who carry out constitutional functions and who are appointed in accordance with and whose functioning is regulated by the Constitution. 65 The Dutch approach where ministers, mayors or certain other political officials are explicitly mentioned in one of the provisions on passive corruption may be an even better solution from the point of view of legal certainty.
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The interaction between Article 259 and Article 319a ACC has also proved to be problematic in relation to the officers and agents of the judicial police. The judicial police carry out all criminal investigations which the public prosecutor has delegated to them or has ordered them to carry out. 67 The judicial police are primarily comprised of members of the regular police, members of the financial, military and forest police and members of the judicial police sections at every public prosecutor's office throughout the country to whom a special law has given the powers of the judicial police. 68 Other persons to whom the law, within the margin of their function, has attributed the powers of the judicial police can also be officers or agents of the judicial police. 69 In a series of decisions from the District Court of Tirana officers of the judicial police have been tried under Article 259 ACC, thus for the passive bribery of persons who exercise public functions. 70 In line with these decisions, the public prosecutor of the district of Durrës charged an officer of the judicial police of the district of Durrës with the offence of the passive bribery of persons who exercise public functions, thus Article 259 ACC. However, the District Court of Durrës amended the charge and charged him with the offence of the passive bribery of judges, prosecutors and other officials of the justice system, in accordance with Article 319a ACC. 71 Unfortunately the District Court of Durrës did not give any reason why it did not follow the case law of the District Court of Tirana. According to its brief reasoning, officers of the judicial police should be considered as officials of the justice system because the nature of their function makes them an indispensable part of that system. It should be noted here that the travaux préparatoires are again silent on the exact meaning of the term 'other officials of the justice system'.
In cases of contradictory decisions on a certain matter from the lower courts but also from the criminal chamber(s) of the Supreme Court itself, Article 438 of the Code of Criminal Procedure empowers the Supreme Court to deliver a unifying decision in a plenary session of the Grand Chamber. 72 Unifying decisions very often concern qualification issues of substantive criminal law. Their purpose is to unify the practice of the courts (including the Supreme Court itself) in future similar cases. 73 Therefore, unifying decisions by the Supreme Court may solve the tensions described above. The distinction offered by the Albanian legislation for three different categories of public officials and the stricter sanctions for certain senior officals might be justifiable in policy terms. However, in the absence of unifying decisions by the Supreme Court and taking into account the silence of the travaux préparatoires we observe that the construction of three different provisions which criminalise (the same) passive bribery of three different categories of public officials is contrary to the legal certainty that a Criminal Code should ensure. As it was demonstrated above it is not always clear which article applies to certain situations.
One last point concerns the passive bribery of foreign public officials. Article 5 of the Convention requires the Member States to criminalise the passive corruption of foreign officials. So far Albania has not taken any legislative (or other) measure to comply with this obligation.
The Netherlands
General remarks
The reputation of the Netherlands is that of a corruption-free country. According to TI's Corruption Perception Index the Netherlands has continuously been among the least corrupt nations, also in comparison to many other Western democratic countries. The impression that corruption is not a widespread phenomenon in Dutch administration is confirmed by empirical findings as well as expert opinions. 74 Ever since the introduction of the first Dutch Criminal Code in 1809 the passive bribery of public officials has been a criminal offence. 75 When the current Criminal Code entered into force in 1886, the offence was included in two articles (Articles 362 and 363).
These articles were not substantively amended until 2001, when the anti-corruption regulations were tightened as a consequence of a bill to ratify and implement the OECD Convention, the EU Corruption Protocol 76 and other international instruments. 77 The Implementation Bill 78 provided for several amendments to Dutch legislation in order to meet the obligations under these conventions. 79 The Netherlands joined GRECO in 2001 and ratified the Criminal Law Convention on Corruption in 2002. 80 In 2005 the GRECO evaluation team recommended increasing the level of fines in relation to some bribery offences. 81 This recommendation was implemented in the context of a partial revision of the Criminal Code and certain other laws. 82 A draft bill was submitted to the Second Chamber of Parliament on 20 March 2008. 83 A National Public Prosecutor for corruption was created in 2000. This prosecutor directs investigations into the corruption of foreign public officials and can advise, assist or direct national corruption investigations. A special investigation service of the Dutch police (the Rijksrecherche) is responsible for investigating certain cases of corruption, especially when extra safeguards regarding the impartiality of the investigation are required (for example, cases concerning police officers or politicians). However, most corruption cases are dealt with by the regular police forces. 
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1º who accepts a gift, promise or service, knowing or reasonably suspecting that it is given, made or offered to him in order to induce him to act or to refrain from acting in his service, contrary to his duty (..
.).'
A distinction is made between bribery inducing an unlawful act or an omission in return, on the one hand, and bribery inducing a legitimate act or an omission in return, on the other. This distinction is relevant for the severity of the maximum punishment that can be imposed. 85 Cases of bribery where the desired or obtained outcome is a breach of an official's duty are treated more seriously than situations in which there is no element of a breach of duty. Passive bribery of a public official, involving an act or an omission not contrary to his duty (Article 362 DCC), carries a maximum sentence of two years' imprisonment (or a fine). If the bribery involves an act or an omission contrary to his duty (Article 363 DCC), the maximum sentence is four years' imprisonment (or a fine). This distinction between the provisions does not lead to unnecessary complications -for example, defendants charged under Article 363 DCC are acquitted if a breach of duty cannot be established -as it is possible to prosecute a person on the basis of both provisions, with the judge reaching the final decision.
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The Convention does not make a distinction as to whether or not the solicited act is a breach of duty. The confidence of citizens in the fairness of public administration would be severely undermined in both cases. 87 In our view it would be desirable to abolish the distinction between legitimate acts (Article 362 DCC) and unlawful acts (Article 363 DCC) in its entirety. Case law concerning the term 'contrary to his duty' seems to be unclear. As a result of the very broad view that the courts take with respect to the scope of the provision of Article 363 DCC, the provision of Article 362 DCC seems to have become more or less superfluous. Finally, an important advantage of joining the two Articles referred to is that the legislation concerning bribery could be greatly simplified.
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Unlike the Albanian provisions, the Dutch provisions on bribery do not explicitly indicate that gifts or services can also be received 'indirectly'. All the same, it is not necessary that the gift or service is provided to the public official himself by the briber in person. 89 The Minister of Justice has indicated that the text of the provisions was deliberately formulated in a broad manner to ensure that intermediaries also fall within the scope of the provisions. 90 Case law has confirmed that a gift or service rendered does not have to be for the public official himself. For example, the provision by a construction firm of an apartment free of charge for a period of five years to the daughters of a public official should be regarded as a gift to the public official himself.
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In the provisions on passive bribery the phrase 'to act or to refrain from acting in his service' is used. In this regard, it is not required that the public official is formally authorised to carry out the official act; it is only required that his function enables him to carry out the desired act. 92 The provisions on bribery relate to both the acts and omissions of public officials. It is irrelevant whether the desired act or omission actually took place. 93 The Supreme Court (Hoge Raad) has ruled that bribery does not relate only to situations in which there is a direct connection between the gift, on the one hand, and a specific act in return, on the other. It also comprises giving gifts to a public official 'in order to establish and/or maintain a relationship with that public official with the aim being to obtain preferential treatment'. 94 In relation to the mens rea, the above-mentioned legislative amendments of 2001 introduced the phrase 'or reasonably expecting' in Articles 362 and 363 DCC. This means that the perpetrator will not only be held criminally liable if it can be established that he acted intentionally, but also if he (did not know but) should have understood that he received an advantage for a certain purpose. 95 
Undue advantages
Whereas the Albanian provisions on passive bribery explicitly refer to 'any undue advantage' (Article 3 of the Convention), the Dutch provisions use the terms 'gift', 'promise' and 'service' instead. When the Criminal Code was amended in 2001, the term 'service' was introduced to clarify the existing corruption provisions. 96 It was the Minister of Justice's intention to establish unequivocally that providing a service, such as supplying a holiday home for an exceptionally low rent, is also included. 97 Case law indicates that a gift, promise and service involve both material and immaterial advantages. In contrast to the Albanian situation, 98 the Dutch Supreme Court has ruled that a gift would include sexual favours as well. 99 Although the gift (etc.) will need to have some sort of value for the recipient, this could nevertheless be of a non-commercial nature and may only be of value to the person who receives it. 100 The gift does not need to have a monetary value. It was expressly decided not to make a distinction between gifts according to their monetary value. This implies that customary gifts of little value (for example, representational gifts) also potentially fall within the scope of the provisions on passive bribery. 101 This might include a bottle of wine, a cup of coffee or a cigar. Only something that could not possibly have any value at all to anyone and is completely worthless cannot be regarded as a gift. In addition, no distinction is made between 'undue' and 'due' advantages. One might wonder whether the scope of the provisions is too broad in this respect. Does this mean that the public official is not allowed to accept any gift at all, not even a pen? It should be observed that criminal liability is limited to situations in which the official accepts the gift 'knowing or reasonably suspecting' that it is being given to him in order to induce him to act in his service. This mens rea requirement will normally not be met when he accepts something of very little value or a customary representational gift. 102 In other words, a gift which is given in order to induce the public official to act in his service will be 'undue' by default. Therefore, an explicit reference to 'undue' advantages in the provisions on bribery seems unnecessary.
The Dutch provisions also address the making of a gift or promise (etc.) in return for an act or omission that occurred in the past. 103 Thus, they exceed the requirements of the international conventions. 104 
Public official
The Dutch Criminal Code does not contain an explicit definition of who is to be considered a 'public official'. 105 In the absence of such a definition, case law plays an important role in determining the exact scope of this term. The courts take a very broad view of who is to be considered a public official. 106 According to the Supreme Court a public official is 'a person appointed by public authorities to a public position, in order to perform a part of the duties of the state and its bodies'. 107 Whether this person can also be classified as a public official in terms of employment law is irrelevant. 108 The application of these criteria has resulted in the classification of -amongst others -a tram driver employed by a public transport company as a public official. 109 More recently the Supreme Court extended this definition to a person appointed under the supervision and responsibility of the Government to a position that cannot be denied a public character. 110 Employees of the (privatized) Dutch Railways cannot be regarded as public officials because they are not appointed 'under the (direct) supervision and responsibility of the Government'. 111 Article 84 DCC explicitly extends the definition to members of general representative bodies (domestic public assemblies), the military, judges and arbitrators. 112 The general provisions on passive bribery also cover persons whose appointment as a public official is pending, as well as former public officials. They also apply to national judges. In addition, Article 364 covers the specific aggravated offence of the bribery of a judge to influence a decision in a case over which he presides. 113 If the offence has been committed by a minister, mayor or certain other political officials, the maximum sentence can also be increased (Article 362(3) DCC and Article 363(3) DCC). 114 Following an amendment to the Criminal Code in 2001, the bribery of foreign public officials has been criminalised by making the general provisions on the passive bribery of public officials also applicable to foreign officials (Article 364a DCC). 115 The elements of the offence of the bribery of public officials thus accordingly apply to the bribery of foreign public officials. 116 The same is true of the bribery of officials of international organisations. Pursuant to Article 364a DCC, persons working in the public service of an organisation governed by international law are considered to be public officials. 117 The concept of a public official as interpreted by the courts appears to encompass all the categories of functions mentioned in Article 1 of the Convention. However, in 2008 the GRECO evaluation team did observe that the scope of this concept is unclear. A person might not even be aware that he was considered to be a public official for the purpose of the Criminal Code. 118 Therefore the evaluation team recommends analysing whether there is a need, for the sake of legal certainty, to clarify which functions are covered by the notion of 'public official'. 119 In principle we agree that an explicit definition of the term 'public official' in the Criminal Code seems desirable from the point of view of legal certainty. However, in practice it seems impossible to reach a clear definition. Any definition would necessarily have to be very broad and vague, with a view to the wide variety of different functions that need to be covered. 120 A list of all the specific categories of functions that are covered by the term 'public official' in the Criminal Code would have to be very long and would have to be frequently amended so as to keep it up to date. Maybe the best option would be a reference in the Criminal Code to a nonexhaustive account in a separate regulation (Algemene Maatregel van Bestuur (an Order in Council)), which can be amended more easily. Thus, a certain amount of flexibility can be guaranteed.
Analysis and conclusions
As we already observed in the introduction, a discrepancy in corruption levels exists between young democracies like Albania, on the one hand, and consolidated democracies like the Netherlands, on the other. Corruption appears to be a widespread phenomenon in Albania, affecting most of its institutions. 121 In 2005, it was indicated that corruption remains one of the main concerns in Albania. 122 In contrast, the Netherlands appears to be one of those GRECO members that are least affected by corruption. Statistics on the prosecution of corruption seem to be indicative of quite a low level of corruption in the Netherlands. The common view of the Dutch authorities is that corruption is not a major problem and that it is not a widespread phenomenon. 124 117 We posed the question whether this discrepancy corresponds with a discrepancy in the anticorruption legislation in both countries. Our paper focused on the implementation of the Criminal Law Convention on Corruption, especially in connection with the definition of the offence of the passive bribery of public officials. In particular we looked at the clarity and the accessibility of this definition from the point of view of legal certainty. In this context, a generally good legal framework seems to be in place in both countries.
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In general the Albanian anti-corruption legislation seems to comply with the requirements of the Convention. The Albanian definition of the passive bribery of public officials is almost the same as the definition in the Convention. The Albanian (lower) courts seem to have extensively applied the provisions of corruption offences in a considerable amount of cases. However, unlike the Netherlands, it is remarkable that Albania has not yet enacted any provision on the passive bribery of foreign public officials. Moreover, we observed that the Albanian legislation lacks the desirable legal certainty on certain points. The exact meaning of the term 'undue advantage' seems to be unclear. The only court decision on the matter appears to interpret the term restrictively. In our view the Albanian courts should ignore this interpretation and follow the Convention in future similar cases. Last but not least, the Albanian Criminal Code, just as its Dutch counterpart, does not contain any definition of the term 'public official'. The Albanian legislator has chosen to adopt a construction of three different provisions which criminalise (the same) passive bribery of three different categories of public officials. We observed that the scope of these provisions is not always clear. For the sake of legal certainty, it is desirable to clarify which category of public officials falls under each provision.
125
Dutch criminal legislation is on the whole in line with the requirements of the Convention. The corruption offences in the Dutch Criminal Code cover a wide range of corrupt behaviour. In addition, these provisions seem to be interpreted broadly by prosecutors and judges and the case law underlines the broad scope of the provisions. However, this is not to say that there are no issues of concern.
126 Some of these issues, particularly in connection with legal certainty, have been discussed above. In our view, the Dutch provisions could be greatly simplified by abolishing the distinction between bribery inducing an unlawful act or an omission in return (Article 363 DCC) and bribery inducing a legitimate act or an omission in return (Article 362 DCC). In the Dutch provisions, no distinction is made between 'due' and 'undue' advantages. Bearing in mind that the scope of these provisions is limited by the mens rea requirement, an explicit reference to 'undue' advantages seems unnecessary. Finally, the Dutch Criminal Code does not contain an explicit definition of the term 'public official'. Whereas the concept of a public official as developed in the case law seems to encompass all categories of officials covered by the Convention, the exact scope of this concept appears to be unclear. From the point of view of legal certainty it is desirable to clarify which specific functions are covered by this concept, but a certain amount of flexibility should be guaranteed. 127 We have signalled some discrepancies as well as some similarities in the anti-corruption legislation of both countries. We have also observed some problems in relation to legal certainty. However, we conclude that the discrepancies in the legislation and the problems with legal certainty are relatively minor and therefore can hardly clarify the discrepancy in corruption levels. In the majority of cases, the definition of passive bribery in general and of 'public
